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v. 

Franklin  K.  Lane,  Secretary  of 

the  Interior. 


Original  No.  10. 
In  Equity. 


DEFENDANT'S  BRIEF. 


STATEMENT. 


The  original  jurisdiction  of  this  court  has  been  in- 
voked by  the  State  of  Wisconsin  to  obtain  certain 
relief  against  the  Secretary  of  the  Interior,  the  real 
purpose  being  to  establish  in  the  plaintiff,  or  its 
grantees,  title  to  each  section  16  in  the  townships  in 
said  State  embraced  within  what  is  known  as  the 
Menominee  Indian  Reservation — the  State  claiming 
said  sections  under  its  school  land  grant. 

The  real  defendant  in  interest  is  the  Menominee 
Tribe  of  Indians.  Authority  for  this  proceeding 
against  the  Secretary  of  the  Interior  is  claimed 
under  the  act  of  March  2,  1901  (31  Stat.,  950),  and 
an  act  passed  by  the  legislature  of  the  plaiatiff 
State  (Ch.  95,  Laws  of  1903,  Wisconsin). 
(i) 


The  bill  alleges  "this  suit  is  instituted  in  the  Su- 
preme Court  of  the  United  States  to  determine  the 
right  of  the  complainant  to  what  are  commonly 
known  as  school  lands  within  an  Indian  reserva- 
tion or  cession."     (Par.  I,  p.  1). 

It  then  sets  out  that  enabling  act  of  August  6, 
1846,   proposed  to  State  of  Wisconsin — 

"That  section  numbered  16  in  every  township  of 
public  lands  in  State,  and  when  said  section  has  been 
sold  or  otherwise  disposed  of,  other  lands  equivalent 
thereto  and  as  contiguous  as  may  be,  shall  be  granted 
to  said  State  for  the  use  of  schools;"  that  State  con- 
stitution ratified  March  2,  1848,  accepted  said  proposi- 
tion and  the  State  of  Wisconsin  was  admitted  to  the 
Union  by  act  of  Congress  approved  May  29,  1848;  and 
further  avers  that  by  virtue  thereof  "Wisconsin 
acquired  the  fee  in  section  16  in  all  the  lands  in  said 
State  belonging  to  the  United  States  at  the  time  of 
the  admission  of  said  State  into  the  Union  and  there- 
tofore or  thereafter  surveyed,  and  in  and  to  all  lands 
thereafter  acquired  then  or  thereafter  surveyed." 
(Pars.  II,  III,  and  IV,  pp.  2,  3,  ana  4.) 

The  bill  then  proceeds  with  extended  quotations 
from  the  treaty  of  1831  (finally  proclaimed  and  rati- 
fied March  13,  1835)  by  which  the  boundaries  of  the 
Menominee's  were  defined ;  certain  lands  (not  at  all  af- 
fecting this  controversy)  ceded  absolutely  to  the  United 
States;  there  was  a  further  cession  to  the  United 
States  for  the  benefit  of  the  New  York  Indians,  500,000 
acres  bounded   on  the   South  and  overlapping  part 


of  T.  28,  R.  16,  now  in  suit,  and  by  the  fourth  article  of 
which  treaty  it  was  provided  as  to  the  unceded  lands : 

"  The  following-described  tract  of  land,  at  present 
owned  and  occupied  by  the  Menomonee  Indians, 
shall  be  set  apart  and  designated  for  their  future 
homes,  upon  which  their  improvements  as  an  agri- 
cultural people  are  to  be  made.  Beginning  on  the 
west  side  of  Fox  River  *  *  *  f  and  further  by 
the  sixth  article  "that  part  of  it  adjoining  the  farm- 
ing country,  on  the  west  side  of  Fox  River,  will 
remain  to  them  as  heretofore  for  a  hunting  ground, 
until  the  President  of  the  United  States  shall  deem  it 
expedient  to  extinguish  their  title  *  *  *.'" 
(Pars.  VI,  XI,  pp.  4,  15.) 

The  treaty  of  1836  is  then  set  out  in  extenso.  By 
it  a  large  tract  of  hitherto  unceded  territory  of  the 
Menominees  was  ceded  to  the  United  States;  but  the 
previous  cession  for  benefit  of  the  New  York  Indians 
was  expressly  excepted,  and  as  will  be  seen  by  refer- 
ence to  map  No.  1,  the  only  portion  of  the  lands 
involved  in  this  suit  embraced  in  this  cession  is  a 
small  strip  of  Ts.  28,  29,  30,  R.  16,  immediately 
northwest  of  and  in  part  overlapping  the  lands 
reserved  for  the  New  York  Indians.  (Pars.  XII, 
XIII,  pp.  15,  19.) 

Also  the  treaty  of  1848  (made  Oct.  18,  1848,  and 
ratified  Jan.  23,  1849),  by  which  in  Article  II  the 
Menominees  ceded  all  their  remaining  lands  in  Wis- 
consin, including  all  the  lands  involved  in  this  suit  ex- 
cepting the  portion  of  Ts.  28,  29,  30,  R.  16,  heretofore 


expressly  mentioned,  this  cession  to  be  in  exchange  for 
lands  in  Minnesota,  described  in  Article  III,  to  which 
it  was  proposed  the  Menominee  Indians  should  remove 
(but  to  which  in  fact  they  have  never  removed);  it 
was  further  agreed  by  Article  VIII  they  should  re- 
main on  the  Wisconsin  lands  two  years  longer. 
Articles  II  and  VIII  are  as  follows: 

"The  said  Menomonee  Tribe  of  Indians  agree  to 
cede,  and  do  hereby  cede,  sell,  and  relinquish  to  the 
United  States,  all  their  lands  in  the  State  of  Wiscon- 
sin wherever  situated."     (Art.  II.) 

"It  is  agreed  that  the  said  Indians  shall  be  per- 
mitted if  they  desire  to  do  so,  to  remain  on  the  lands 
hereby  ceded  for  and  during  the  period  of  two  years 
from  date  hereof,  and  until  the  President  shall  notify 
them  that  the  same  are  wanted."  (Art.  VIII.) 
(Par.  XIV,  pp.  20,  23.) 

From  paragraph  29  of  plaintiff's  bill  and  the  ex- 
hibits thereto,  it  appears  that  within  two  years  these 
Indians  petitioned  the  President  of  the  United  States, 
representing  that  they  had  been  imposed  upon  in  the 
negotiation  of  the  treaty  of  1848,  that  they  be  not  re- 
quired to  remove  from  their  Wisconsin  lands  (Plain- 
tiff's Exhibit  "A,"  pp.  37-40),  and  that  the  time  for  re- 
moval was  first  postponed  until  June,  1851  (Plain- 
tiff's Exhibit  "B,"  p.  41),  again  in  May  of  1851  ex- 
tended to  June,  1852  (Plaintiff's  Exhibit  "I,"  p.  54), 
and  once  more  to  October,  1852  (Plaintiff's  Exhibit 
"J,"  p.  55). 

If  further  appears  from  the  allegations  of  the  bill 
and  the  exhibits  thereto  that  the  Menominee  Indians 


have  never  removed  from  the  land  now  involved  but 
have  always  been  and  now  are  in  possession  of  the 
same.  (Pars.  XXX  and  XXXI,  and  Exhibit  "F", 
top  of  p.  48.) 

Also  that  the  State  of  Wisconsin  in  1853  assented 
to  their  occupancy  (bill,  par.  XXI).  (Par.  XV,  pp. 
23-26.) 

The  bill  sets  out  the  treaty  made  May  12,  1854,  and 
ratified  and  proclaimed  August  2,  1854,  whereby  the 
Menominees  retroceded  to  the  United  States  the 
Minnesota  lands  (Art.  I)  and  in  consideration  thereof 
the  United  States  "  agree  to  give  and  do  hereby  give 
to  said  Indians  for  a  home,  to  be  held  as  Indian  lands 
are  held/7  a  rectangular  tract  twenty-four  miles  east 
and  west  by  eighteen  miles  north  and  south  out  of 
the  lands  these  Indians  had  ceded  by  the  treaty  of 
1848  and  which  tract  embraced  the  lands  now  the 
subject  matter  of  this  suit. 

It  is  averred  that  the  township  lines  of  the  tract  last 
above  named  were  surveyed  in  1851  and  1852  (Par. 
XVIII,  p.  26),  that  the  section  lines  were  run  in  Sep- 
tember, 1853,  and  June  and  July,  1854.     (Par.  XIX.) 

It  is  further  averred  that  the  State  has  conveyed 
the  greater  part  of  the  claimed  lands  but  "that  the 
State  of  Wisconsin  is  still  the  owner  of  two  of  said  sec- 
tions and  claims  title  thereto."  These  two  undisposed 
of  sections  are  in  no  manner  described  or  identified  in 
the  bill.     (Pars.  XXII  and  XXIII.) 

The  remaining  paragraphs  so  far  as  they  purport 
to  contain  averments  of  fact  are  that  the  tracts  sold 
by  the  State  have  been  assessed  for  taxes  and  State 
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and  county  taxes  thereon  paid  (Par.  XXXIV); 
that  the  claimed  sections  are  covered  with  young 
and  growing  timber,  increasing  in  value  each  year 
and  not  necessary  to  be  cut  to  preserve  it  (Par. 
XXXV) ;  that  the  Menominee  Indians  are  engaged 
in  manufacture  and  sale  of  lumber  and  have  on  hand 
several  hundred  million  feet,  which  is  many  times 
more  than  is  necessary  to  provide  them  with  fuel 
and  timber  for  building  purposes  (Pars.  XXXVII, 
XXXVIII),  and  have  entered  upon  some  of  the 
tracts  owned  (claimed)  by  the  State  and  its  grantees, 
and  have  actually  cut  some  and  threaten  to  cut  all 
the  timber  thereon  and  expose  it  for  sale  after  it 
has  been  sawed  into  lumber  "without  intending  or 
contemplating  the  improvement  of  said  land  there- 
after for  any  purpose"  (Par.  XXXIX);  that  the 
claimed  sections  are  of  great  value  on  account  of 
the  timber  thereon,  and  after  the  timber  is  cut  will 
be  of  little  or  no  value  and  that  none  of  the  Indians 
have  ever  lived  on  said  sections  (Par.  XLI) ;  that 
the  timber  on  the  claimed  sections  should,  in  the 
interest  of  good  husbandry,  be  allowed  to  stand  and 
will  increase  in  value  to  the  benefit  of  the  owners 
(Par.  XLII) ;  that  the  lands  in  dispute  aggregate 
6,400  acres  of  the  value  of  over  $100,000,  and  that 
the  Department  of  Interior  at  some  time  in  the  past 
"  paid  to  one  Henry  Sherry,  a  resident  of  Wisconsin, 
the  sum  of  twenty-five  thousand  dollars  ($25,000) 
or  thereabouts  for  trespasses  committed  by  said 
Menomonee  Tribe  of  Indians  upon  sections  16  in  said 
reservation  tract."     (Pars.  L,  LI.) 


Paragraphs  XLIII  to  XLIX,  inclusive,  deal  with 
certain  proceedings  in  Department  of  Interior  and  the 
decision  of  this  court  in  Beecher  v.  Wetherby  (95  U.  8., 
517)  as  complainants  interpret  the  same. 

The  prayer  of  the  bill  is  that  the  title  of  the  State 
and  those  claiming  under  it  be  established  and  freed 
from  all  cloud  and  that  the  Secretary  of  the  Interior 
and  all  his  subordinates  and  the  Menominee  Indians 
be  perpetually  restrained  from  "entering  upon  said 
tracts"  and  cutting  timber  therefrom  and  "from  in 
any  manner  interfering  with  the  use,  possession,  or  en- 
joyment of  any  part  of  said  lands,  or  of  interfering  with 
the  exercise  by  your  orator,  or  its  grantees,  of  acts  of 
ownership  of  said  lands."     (Par.  LII.) 

In  the  instant  case,  as  in  Wisconsin  v.  Hitchcock 
(201  U.  S.,  202),  "the  general  question  is  whether  the 
State  has  such  interest,  present  or  prospective,  in  the 
lands  in  dispute  as  to  preclude  their  being  administered 
by  the  Secretary  of  the  Interior  for  the  benefit  of  certain 
Indians." 

For  the  purpose  of  comparison  and  the  con- 
venience of  the  court  we  set  out  here  that  portion  of 
the  bill  appearing  in  Wisconsin  v.  Hitchcock,  supra, 
appearing  in  the  reported  case,  pages  205-207 : 

That  under  the  enabling  act  of  Congress 
aforesaid  and  under  the  State  constitution  and 
under  and  in  view  of  the  cession  of  their  lands 
by  said  Chippewa  Indians,  contained  in  said 
treaty  of  1843,  all  of  the  lands  surveyed  and 
to  be  surveyed  as  sections  16  of  the  various 
townships  within  the  territory  covered  by  said 
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treaty  vested  in  the  State  of  Wisconsin,  and 
said  State  of  Wisconsin  has  at  all  times  here- 
tofore, since  its  admission  to  the  Union, 
claimed  a  right  to  the  fee  of  all  lands  in  sec- 
tions 16  in  the  several  townships  within  said 
reservations,  and,  since  the  sectional  survey 
thereof  by  the  United  States,  has  claimed  the 
actual  fee  in  said  sections  and  has  exercised 
dominion  and  ownership  over  the  same  and 
has  issued  sundry  and  divers  patents  to  divers 
persons  and  corporations  for  portions  thereof, 
sundry  of  which  persons  and  corporations, 
grantees  of  the  State  as  aforesaid,  have  also 
exercised  acts  of  ownership  thereof,  and  have 
paid  taxes  and  made  improvements  thereon, 
and  have  cut  and  hauled  timber  therefrom 
until  forbidden  by  orders  of  the  defendant, 
Ethan  Allen  Hitchcock,  as  Secretary  of  the 
Interior  of  the  United  States,  as  hereinafter 
more  particularly  mentioned;  that  patents  for 
all  of  said  sections  16  within  said  La  Pointe 
Reservation  have  heretofore  been  issued  by 
said  State  to  divers  parties,  and  patents  upon 
about  fourteen  forties  of  said  sections  16  within 
said  Lac  du  Flambeau  Reservation  have  been 
issued  by  said  State  to  divers  parties,  and  there 
still  remain  about  twenty-nine  forties  in  said 
sections  16  within  said  LacDu  Flambeau  Reser- 
vation, the  title  to  which  is  still  in  and  claimed 
by  said  State.  That  under  the  treaty  of  1854 
aforesaid  and  in  carrying  out  its  provisions  the 
said  Secretary  of  the  Interior  has  proceeded, 
through  the  United  States  Indian  Department, 
to  allot  from  time  to  time  to  the  various  mem- 
bers of  said  tribes  of  La  Pointe  bands  of  In- 
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dians  and  to  various  members  of  the  Wiscon- 
sin bands  on  said  Lac  Du  Flambeau  Reserva- 
tion eighty  acres  per  capita  of  lands  within 
said  reservations  and  has  caused  patents  there- 
for to  be  issued  to  the  members  of  said  tribes 
as  individuals,  and  such  members  have  become 
full  citizens  of  the  United  States,  and  have 
terminated  their  tribal  relations,  and  have 
ceased  to  occupy  any  material  part  of  said 
reservation  in  common.  That  the  lands  with- 
in said  reservation,  exclusive  of  the  lands  in 
section  16,  are  sufficient  to  secure  eighty  acres 
to  each  individual  Indian  who  has  hitherto 
appeared  and  claimed  a  right  to  an  allotment. 
That  no  allotment  has  hitherto  been  allowed 
to  any  member  of  said  tribes  of  Indians  of  any 
land  embraced  within  any  of  said  sections  16. 
That  beginning  about  the  year  1899,  and  from 
thence  hitherto,  the  defendant,  Ethan  Allen 
Hitchcock,  as  Secretary  of  the  Interior,  and 
the  Commissioner  of  the  Indian  Office  of  the 
United  States,  and  divers  agents  and  servants 
under  them,  have  set  up  on  behalf  of  said  La 
Pointe  and  other  bands  of  Indians,  or  the 
members  thereof,  a  claim  of  interest  or  title 
in  and  to  sections  16  aforesaid  in  the  reserva- 
tion townships  aforesaid,  paramount  and  ad- 
verse to  the  title  of  the  State  of  Wisconsin,  and 
have  claimed  and  continue  to  claim  that  said 
sections  16  are  still  held  by  the  United  States 
in  trust  for  said  Indians  to  the  same  extent  as 
other  lands  in  said  reserved  townships,  and 
have  forbidden  purchasers  of  such  lands  hold- 
ing patents  from  the  State  to  enter  or  make 
improvements  or  cut  any  timber  thereon,  and 
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have  thereby  cast  a  cloud  upon  the  title  of 
the  State  and  its  grantees  to  said  lands,  and 
have  interfered  with,  and  are  continuing  to  in- 
terfere with,  the  use  and  enjoyment  of  the 
same  by  the  owners  thereof.  *  *  *  That 
by  chap.  95  of  the  laws  of  the  State  of  Wis- 
consin for  the  year  1903,  approved  April  20, 
1903,  the  attorney  general  of  the  State  of 
Wisconsin  was  duly  authorized  to  institute 
proceedings  in  this  court  under  the  provisions 
of  the  act  of  Congress  passed  March  2,  1901, 
and  hereinbefore  referred  to,  to  determine  the 
rights  of  said  State  to  what  are  commonly 
known  as  school  lands  within  any  reservation 
or  Indian  cession  within  said  State,  where  any 
Indian  tribe  claims  any  right  to  or  interest  in 
said  lands,  or  to  the  disposition  thereof  by  the 
United  States,  and  particularly  to  determine 
the  title  of  the  lands  embraced  within  sections 
16  in  the  several  townships  constituting  the 
present  Bad  River  or  La  Pointe  and  the  Flam- 
beau Indian  Reservations  within  said  State. 

We  deem  it  necessary  to  a  completed  statement  of 
the  case  not  only  to  summarize  a  few  matters  clearly 
appearing  from  the  face  of  the  bill  but  to  set  forth  cer- 
tain additional  matters  shown  by  the  public  records 
and  laws  of  which  the  court  will  take  judicial  notice. 
(Jones  v.  U.  S.,  137  U.  S.,  202;  Heath  v.  Wallace,  138 
U.  S.,  584;  Wisconsin  v.  Hitchcock,  201  U.  S.,  203.) 

First.  The  lands  here  involved  have  from  a  time 
whereof  the  memory  of  man  runneth  not  to  the  con- 
trary been  subject  to  the  Indian  right  of  occupancy. 

Second.  The  Menominee  Indians  have  never  in 
fact  been  required  to  remove  from  the  lands  here 
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involved,  but  by  express  grant  from  the  United 
States  these  lands  have  been  set  apart  for  these 
Indians  "for  a  home,  to  be  held  as  Indian  lands  are 
held." 

Third.  Of  the  original  reservation,  24  x  18  miles, 
two  townships  in  the  southern  tier  (T.  28,  Rs.  13  and 
14)  are  not  involved  at  all,  having  been  carved  out 
for  the  Stockbridge  and  Munsee  Indians  (treaty  of 
Feb.  11,  1856,  11  Stat.,  679)  and  by  them  long 
since  abandoned  (Beecher  v.  Wetherby,  95  U.  S.,  517) ; 
that  the  earliest  Indian  cession  of  any  part  of  the 
lands  involved  (treaty  of  1836,  7  Stat.,  506)  in- 
cluded only  part  of  the  three  most  easterly  townships 
and  that  as  to  all  the  remainder  there  was  no  attempt 
at  cession  earlier  than  the  treaty  of  1848  (9  Stat., 
952). 

Fourth.  As  to  the  easterly  six  townships  involved, 
the  State  of  Wisconsin,  prior  to  the  completion  and 
approval  of  survey  of  these  lands,  expressly  assented 
to  Menominees  remaining  thereon,  the  full  text  of 
the  resolution  of  its  legislature  of  February  1,  1853, 
being  as  follows  (bill,  par.  31,  p.  29) : 

That  the  assent  of  the  State  of  Wisconsin  is 
hereby  given  to  the  Menomonee  Nation  of 
Indians  to  remain  on  the  tracts  of  land  set 
apart  for  them  by  the  President  of  the  United 
States  on  the  Wolf  and  Oconto  Rivers,  and 
upon  which  they  now  reside,  the  same  being 
within  the  State  of  Wisconsin  aforesaid,  and 
described  as  follows,  to  wit:  Commencing  at 
the  southeast  corner  of  township  twenty-eight 
north,   range  nineteen,   running  thence  west 
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thirty  miles,  thence  north  eighteen  miles, 
thence  east  thirty  miles,  thence  south  eighteen 
miles  to  the  place  of  beginning.  (General 
Laws,  Wis.,  1853,  p.  110.) 

Fifth.  The  precise  two  sections  which  the  State  of 
Wisconsin  says  it  has  not  patented  and  which  it 
now  claims  to  own  have  in  no  manner  been  identified 
and  it  nowhere  appears  in  the  bill  within  which  of 
the  townships  of  the  reservation  they  lie  nor  at  what 
date  survey  of  said  sections  was  actually  approved. 

Sixth.  The  public  records  in  the  General  Land 
Office,  in  the  city  of  Washington,  disclose  the  situa- 
tion with  reference  to  the  survey  of  lands  in  the 
Menominee  Reservation  to  be  as  follows,  and  not 
otherwise : 

Menominee  lands,  Wisconsin. 


Date  of  survey  in  the  field 

Town- 
ship. 

Range. 

of  township  subdivisions 
(i.  e.,  section  lines). 

Plat  approved 
and  transmit- 
ted by  sur- 
veyor general. 

Accounts  and 
plats  ap- 
proved by 

Commence- 
ment. 

Ending. 

commis- 
sioner. 

28 

13 

Oct.  15,1853 

Nov.    2,1853 

Mar.  13,1854 

Mar.  23,1854 

29 

13 

July  10,1854 

July   31,1854 

Oct.    11,1854 

Oct.    19,1854 

30 

13 

Nov.  4,1854 

Nov.  21,1854 

Feb.     6, 1855 

Feb.  17,1855 

28 

14 

May  29,1854 

June  16,1854 

Oct.    11,1854 

Oct.   19,1854 

29 

14 

June  17, 1854 

July     7,1854 

do 

Do. 

30 

14 

Oct.  16,1854 

Nov.    3,1854 

Feb.     6,1855 

Feb.  17,1855 

28 

15 

Dec.  29,1890 

Apr.  22,1891 

0) 

Aug.  28,1891 

29 

15 

May  28, 1891 

July     2,1891 

tt 

Oct.     3,1891 

28 

16 

July    3,1853 

Sept.  13,1853 

Feb.  20,1854 

Mar.  11,1854 

28 

16 

do 

do 

do 

Do. 

29 

16 

July  13,1853 

Sept.  12, 1853 

do 

Do. 

30 

16 

July  21, 1853 

July   29,1853 

do 

Do. 

»  The  plats  for  Tps.  28  and  29  N.,  R.  15  E.,  were  approved  by  Thomas  H.  Carter, 
Commissioner  of  the  General  Land  Office,  and  accounts  were  transmitted  to  the 
Indian  Office  for  payment.  No  report  of  the  filing  of  these  plats  is  noted  on  the 
tract  books,  and  no  entries  have  been  posted  in  these  townships.— J.  W.  B. 
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The  plats  are  contained  in  plat,  vol.  134  A, 
Wisconsin,  Rm.  149. 

The  field  notes  are  recorded,  R.  13  in  vol.  80; 
R.  14  in  vol.  83;  R.  16  in  vol.  89;  T.  28,  R.  15, 
in  vol.  138;  T.  29,  R.  15,  in  vol.  139;  T.  30,  R. 
15,  in  vol.  86. 

All  of  these  plats  (except  28  and  29,  R.  15) 
have  a  red-ink  notation  on  the  margin:  "With- 
in Menominee  Indian  Reservation  treaty  May 
12,  1854,  vol.  10,  p.  1065."  Also  a  notation 
across  the  face  (in  pencil) :  " Menominee  lands. 
Reserved  under  treaty  of  May  12,  1854.  See 
dispatch  May  24,  1855.  No  entries  to  be 
aUowed  in  this  T." 

T.  28,  R.  13,  has  the  further  notations: 
"This  township  was  ceded  by  the  Menominee 
Indians  to  the  U.  S.  by  art  1,  treaty  February 
11,  1856,  vol.  11,  p.  679."  Also:  "This  town- 
ship was  set  aside  for  the  use  of  the  Stock- 
bridge  &  Munsee  tribe  of  Indians,  act  Feb.  6, 
1871.     See  vol.  16,  p.  404." 

T.  28,  R.  14,  has  the  further  notation:  "18 
sections   within   yellow   border   reserved   for 
Stockbridge  Indians.     See  letter  to  R.  &  R., 
Sept.  9,  1871;  act  approved  Feb.  6,  1871." 
(Note. — Sec.  16  is  not  "within  yellow  border.") 
Seventh.  The  State  of  Wisconsin  has  in  no  manner 
disclosed  the  form  of  conveyance  or  contract  or  agree- 
ment by  which  she  undertook  to  transfer  the  remain- 
ing sections,  other  than  the  two  which  she  still  claims 
to  own,  to  third  persons,  nor  shown  any  contract, 
covenant,  agreement,  or  warranty  entitling  her  to 
maintain  this  suit  in  behalf  of  said  grantees. 
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Eighth.  The  Congress  has  by  act  of  March  28,  1908 
(35  Stat.,  51),  entitled  "An  act  to  authorize  the  cut- 
ting of  timber,  the  manufacture  and  sale  of  lumber, 
and  the  preservation  of  the  forests  on  the  Menominee 
Indian  Reservation,  in  the  State  of  Wisconsin,"  and 
in  the  Indian  appropriation  bill  of  March  3,  1911  (36 
Stat.,  1058-1077),  by  section  26  thereof,  appearing 
at  page  1076,  expressly  authorized  and  sanctioned 
the  very  acts  and  administrative  proceedings  on  the 
part  of  defendant  as  Secretary  of  the  Interior  which 
are  complained  of  in  and  injunctive  relief  against 
sought  by  the  present  bill. 

Ninth.  The  lands  involved  in  Beecher  v.  Wetherby, 
95  U.  S.,  517,  although  originally  a  part  of  the 
Menominee  Reservation,  had  been  set  apart  for 
the  use  of  the  Stockbridge  and  Munsee  Indians,  and 
"  when  the  logs  in  suit  were  cut  those  tribes  had  removed 
from  the  land  in  controversy  and  other  sections  had 
been  set  apart  for  their  occupation ." 

THE  MOTION  TO  DISMISS. 

To  the  bill  the  defendant  has  interposed  a  motion 
to  dismiss  on  the  ground  that  complainant  has  not 
shown  such  right,  title,  or  interest  in  the  land  to 
enable  it  to  maintain  the  suit;  that  it  lacks  equity;  and 
that  it  shows  on  its  face  that  the  court  has  no  juris- 
diction over  the  subject  matter  of  the  suit,  or,  at  this 
time,  to  interfere  with  defendant's  administration 
of  the  land  for  the  benefit  of  the  Menominee  Indians. 
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POINTS  AND  AUTHORITIES. 

1.  No  title  vested  in  the  State  of  Wisconsin  until 
the  lands  to  which  such  grant  might  attach  were 
identified  by  survey. 

Gaines  v.  Nicholson,  9  How.,  356. 
Heydenfelt  v.  Dewey  Gold  &  Silver  Mining 
Co.,  93  U.  S.,  634. 

Minnesota  v.  Hitchcock,  185  U.  S.,  373. 

2.  School  sections  within  an  Indian  reservation  or 
a  tract  of  land  prior  to  survey  subject  to  the  Indian 
right  of  occupancy  can  at  most  vest  in  the  State 
under  school  grant  only  the  naked  fee,  subject  in  all 
respects  to  the  Indian  right  until  extinguished. 

United  States  v.  Thomas,  151  U.  S.,  577. 
Minnesota  v.  Hitchcock,  185  U.  S.,  373. 
Wisconsin  v.  Hitchcock,  201  U.  S.,  202. 

And  see  opinion  in  case  of  Henry  Sherry,  12  L.  D., 
176,  quoted  in  plaintiff's  Exhibit  "  P." 

3.  Plaintiff  has  not  set  up  any  contract,  covenant, 
or  warranty  entitling  it  to  maintain  this  suit  as  to 
the  sections  which  it  has  heretofore  disposed  of. 

17  Encyc.  PL  and  Pr.,  302. 
32  Cyc,  1332. 

ARGUMENT. 

I. 

No  title  vested  in  the  State  of  Wisconsin  until  the  lands  to 
which  such  grant  might  attach  were  identified  by  survey. 

The  theory  of  complainant's  bill  is  that  by  vir- 
tue of  the  blanket  cession  by  the  Menominees  of 
all    their    remaining   lands    in   Wisconsin    by    the 
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second  article  of  the  treaty  of  1848  the  school  grant 
to  the  State  of  Wisconsin  at  once  attached  so  as 
to  preclude  the  United  States  from  thereafter  deal- 
ing with  these  lands.  Not  only  is  this  based  upon 
a  false  hypothesis — for  in  no  event  would  the  right 
of  the  State  have  attached  to  any  particular  lands 
until  survey — but  the  cession  upon  which  the  State 
relies  was  not  an  absolute  but  a  qualified  one.  The 
eighth  article  of  the  treaty  expressly  preserved  to 
the  Indians  the  right  of  occupancy  "for  two  years 
from  the  date  hereof,  and  until  the  President  shall 
notify  them  that  the  same  are  wanted."  Both  the 
right  of  occupancy  and  the  actual  occupancy  have 
continued  uninterruptedly  until  to-day,  and  before 
the  cession  of  the  1848  treaty  ever  became  absolute 
the  contracting  parties  had  substituted  therefor  an- 
other and  different  scheme  (the  treaty  of  1854), 
whereby  not  only  the  original  Indian  right  of  occu- 
pancy was  preserved  but,  as  to  the  lands  here  in 
controversy,  the  United  States  expressly  made  a 
new  and  additional  grant  "to  said  Indians  for  a 
home,  to  be  held  as  Indian  lands  are  held." 

True  it  is  there  is  a  general  averment  in  the  bill  that 
the  President  did  notify  the  Menominee  Tribe  that 
the  lands  were  wanted  and  ordered  their  removal,  but 
from  the  actual  facts  plead  and  disclosed  by  the  ex- 
hibits it  is  clear  that  no  final  notice  or  requirement  of 
this  kind  was  ever  given  or  made,  but,  on  the  contrary, 
that  after  successive  temporary  postponements  of  ex- 
ecution of  that  part  of  the  treaty  of  1848,  and  while 
the  Indians  were  still  occupying  all  these  lands,  as  they 
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had  from  time  immemorial,  and  before  survey  thereof, 
not  only  did  the  State  of  Wisconsin  expressly  agree 
for  "  the  Menominee  Nation  of  Indians  to  remain  on 
the  tract  of  land  set  apart  for  them  by  the  President 
of  the  United  States  on  the  Wolf  and  Oconto  Rivers 
(embracing  the  easterly  six  townships  of  the  lands  de- 
scribed in  plaintiff's  bill),  and  upon  which  they  now 
reside,  the  same  being  within  the  State  of  Wisconsin" 
(Resolution,  Feb.  1,  1853,  Gen.  Laws,  Wis.,  1853,  p. 
110),  but  that  the  Indians  and  the  Government  by 
mutual  consent  abandoned  the  terms  of  the  1848 
agreement,  and  prior  at  least  to  the  actual  survey  of 
any  but  a  small  fraction  of  the  sections  now  claimed  a 
new  and  final  agreement  was  made  by  which  they 
were  permanently  appropriated  to  the  use  of  the 
Indians. 

And  particular  attention  is  here  called  to  the  fact 
that  in  pleading  the  treaty  of  May  12,  1854  (10  Stat., 
1064),  the  plaintiff  has  omitted  all  reference  to  the 
preamble  which  shows  it  to  be  but  a  culmination  of 
negotiations  growing  out  of  the  Indians'  dissatis- 
faction with  the  treaty  of  1848,  for  it  says,  " such 
articles  being  supplementary  and  amendatory  to  the 
treaty  made  between  the  United  States  and  said 
tribe  on  the  eighteenth  day  of  October,  one  thousand 
eight  hundred  and  forty-eight." 

As  the  court  may  readily  perceive,  the  lines  of 
only  a  very  small  fraction  of  the  sections  that  would 
be  involved  in  this  controversy  were  actually  run  out 
before  the  making  of  the  treaty  of  1854  and  nothing 
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vested  in  the  State  under  the  school  grant  prior  to 
approval  of  an  identifying  survey  segregating  each 
section  16.  Whether  either  of  the  two  sections 
which  the  State  says  it  still  owns  were  of  those  the 
lines  of  which  were  run  and  the  survey  approved 
prior  to  May  12,  1854,  there  is  no  means  of  ascer- 
taining from  the  bill.  This,  however,  is  immaterial, 
for  the  State  is  estopped  to  raise  the  question.  The 
only  approval  of  any  plats  of  survey  prior  to  May 
12,  1854,  were  T.  28,  R.  13,  and  Ts.  28,  29,  30,  R.  16. 
As  to  Ts.  28,  29,  30,  R.  16,  more  than  a  year  before, 
to  wit,  February  1,  1853,  the  State  had  assented  to 
the  very  disposition  it  now  seeks  to  question.  Town- 
ship 28,  range  13,  is  not  in  dispute,  being  one  of  the 
two  townships  given  to  the  Stockbridge  and  Munsee 
Indians  and  which  they  subsequently  abandoned, 
and  as  to  section  16,  of  which  there  has  been  no  inter- 
ference with  any  claim  of  the  State  of  Wisconsin 
since  the  decision  in  Beecher  v.  Wetherby  in  1877. 

II. 

School  sections  within  an  Indian  reservation  or  a  tract  of  land 
prior  to  survey  subject  to  the  Indian  right  of  occupancy  can 
at  most  vest  in  the  State  under  school  grant  only  the  naked 
fee  subject  in  all  respects  to  the  Indian  right  until  extin- 
guished. 

Of  the  lands  in  this  suit — whether  the  two  sections 
claimed  by  the  State  or  the  sections  it  has  attempted 
to  convey  to  third  persons — only  a  part  of  Ts.  28,  29, 
and  30,  R.  16,  were  covered  by  the  cession  of  1836. 
These  the  State  consented  might  be  devoted  to  the 
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purpose  for  which  they  are  now  being  used.  As  to  the 
remainder,  there  was  no  attempt  to  cede  them  to  the 
United  States  until  the  treaty  of  1848,  and  then  only 
in  the  qualified  manner  hereinbefore  set  out.  That 
treaty  by  mutual  consent  was  abandoned  and  by  the 
"supplementary  and  amendatory"  agreement  of  1854 
the  Indians  definitely  and  permanently  established  on 
these  lands  as  their  home.  In  Wisconsin  v.  Hitchcock 
this  court  in  dealing  with  the  Chippewa  cession  has, 
we  think,  already  settled  the  questions  in  the  case  at 
bar: 

The  determination  of  the  question  suggested 
by  this  contention  and  the  decision  of  this  case 
is  controlled  by  United  States  v.  Thomas,  151 
U.  $.,  577.  That  case  involved  the  rights  of 
the  State  of  Wisconsin  in  and  over  certain 
lands  in  the  La  Court  Orielles  Reservation,  as 
established  for  the  benefit  of  the  Chippewa 
Indians.  Thomas,  an  Indian  of  the  Chippewa 
Tribe,  was  indicted  for  the  murder  of  another 
Indian  of  the  same  tribe,  committed  within 
the  limits  of  that  reservation.  The  evidence 
showed  that  the  offense  was  committed  upon 
section  16  in  a  township  embraced  in  the  reser- 
vation. The  accused  contended  that  by  the 
provisions  of  the  enabling  act  by  which  Wis- 
consin was  admitted  into  the  Union,  section 
16  in  every  township  in  that  State  was  ceded 
to  it  for  school  purposes,  and  could  not  be 
subsequently  taken  by  the  United  States  as 
part  of  an  Indian  reservation.  It  appeared 
that  previous  to  the  alleged  murder,  namely 
in  1859,  the  section  upon  which  the  crime  was 
committed,  had  been  settled,  platted  and  set 
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apart  by  the  United  States  as  a  part  and  parcel 
of  said  reservation  and  was  continuously 
thereafter  occupied  by  the  Indians  as  such, 
although  claimed  and  sold  by  the  State  as  and 
for  a  part  of  the  school  land  ceded  to  it  by  the 
act  of  Congress.  By  act  of  Congress  approved 
March  3,  1885  (c.  341, 23  Stat.,  362, 385),  it  was 
provided  that  Indians  committing  certain 
crimes,  among  them  murder,  "against  the 
person  or  property  of  another  Indian  or  other 
person  within  the  boundaries  of  any  State  of 
the  United  States,  and  within  the  limits  of  any 
Indian  reservation,  shall  be  subject  to  the 
same  laws,  tried  in  the  same  courts  and  in  the 
same  manner,  and  subject  to  the  same  penal- 
ties as  are  all  other  persons  committing  any 
of  the  above  crimes  within  the  exclusive 
jurisdiction  of  the  United  States."  So  the 
question  was  distinctly  presented  as  to  the 
relative  rights  of  the  State  and  the  Indians 
in  said  section  16  within  the  Indian  reservation 
on  which  the  alleged  murder  was  committed. 

This  court  said:  "The  Indians  have  never 
been  removed  from  the  lands  thus  ceded 
(meaning  by  the  treaty  of  1842)  and  no  Execu- 
tive order  has  ever  been  made  for  their  re- 
moval and  no  change  has  taken  place  in  their 
occupancy  of  the  lands  except  as  provided  by 
the  treaty  of  September  30,  1854,  10  Stat., 
1109.  By  that  treaty  the  Chippewas  ceded  a 
large  portion  of  their  territory,  previously  re- 
tained in  Wisconsin  and  elsewhere,  and  provi- 
sion was  made  in  consideration  thereof  for  the 
formation  of  permanent  reservations  for  their 
benefit,  each  to  embrace  three  full  townships 
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and  their  boundaries  to  be  established  under 
the  direction  of  the  President.  One  of  these 
included  the  tract  comprised  in  the  La  Court 
Orielles  Reservation.  In  the  provision  for  these 
reservations  nothing  was  said  of  the  sixteenth  sec- 
tion of  any  townships,  and  it  is  clear  that  it  was 
not  contemplated  that  any  section  should  be  left 
out  of  any  one  of  them.  The  land  reserved  was 
to  be,  as  near  as  possible,  in  a  compact  form, 
except  so  far  as  the  meandered  lakes  were 
concerned.  When  the  townships  composing 
these  reservations  were  surveyed,  the  sixteenth 
section  was  already  disposed  of  in  the  sense  of 
the  enabling  act  of  1846.  It  had  been  included 
within  the  limits  of  the  reservations.  As  it 
will  be  seen  by  the  treaty  of  1842,  ratified  in 
1843,  which  was  previous  to  the  enabling  act, 
the  Indians  stipulated  for  the  right  of  occu- 
pancy to  the  lands.  That  right  of  occupancy 
gave  them  the  enjoyment  of  the  lands  until 
they  were  required  to  surrender  it  by  the  Presi- 
dent of  the  United  States,  which  requirement 
was  never  made.  Whatever  right  the  State  of 
Wisconsin  acquired  by  the  enabling  act  to  the 
sixteenth  section  was  subordinate  to  this  right 
of  occupancy  for  which  the  Indians  stipulated 
and  which  the  United  States  recognized.  The 
general  rule  established  by  the  Land  Depart- 
ment in  reference  to  the  school  lands  in  the 
different  States  is  that  the  title  to  them  vests 
in  the  several  States  in  which  the  land  is  situ- 
ated, subject  to  any  prior  right  of  occupation 
by  the  Indians  or  others  which  the  Government 
had  stipulated  to  recognize." 

>H  *  *  *  * 


Again,  "We  therefore  are  of  the  opinion 
that  by  virtue  of  the  treaty  of  1842,  in  the 
absence  of  any  proof  that  the  Chippewa  Indians 
have  surrendered  their  right  of  occupancy,  the 
right  still  remains  with  them,  and  that  the  title 
and  right  which  the  State  may  claim  ulti- 
mately in  the  sixteenth  section  of  every  town- 
ship for  the  use  of  schools  is  subordinate  to 
this  right  of  occupancy  of  the  Indians,  which 
has,  so  far  as  the  court  is  informed,  never 
been  released  to  any  of  their  lands,  except  as 
it  may  be  inferred  from  the  provisions  of  the 
treaty  of  1854.  That  treaty  provided  for  the 
permanent  reservations,  which  included  the 
section  in  question.  The  treaty  did  not  oper- 
ate to  defeat  the  prior  right  of  occupancy  to  that 
particular  section,  but,  by  including  it  in  the 
new  reservations,  made  as  a  condition  of  the 
cession  of  large  tracts  of  land  in  Wisconsin, 
continued  it  in  force.  The  State  of  Wiscon- 
sin, therefore,  had  no  such  control  over  that 
section  or  right  to  it  as  would  prevent  its 
being  set  apart  by  the  United  States  with  the 
consent  of  the  Indians  as  a  part  of  their  per- 
manent reservation.  So,  by  authority  of  their 
original  right  of  occupancy,  as  well  as  by  the 
fact  that  the  section  is  included  within  the 
tract  set  aside  as  a  portion  of  the  permanent 
reservation  in  consideration  of  the  cession  of 
lands,  the  title  never  vested  in  the  State, 
except  as  subordinate  to  that  right  of  occu- 
pation of  the  Indians."  (United  States  v. 
Thomas,  151  IT.  S.,  577,  582,  584.) 


23 

It  may  now  be  contended  in  behalf  of  the  State  that, 
conceding  our  position  that  these  lands  are  burdened 
with  the  Indian  right,  such  right  is,  nevertheless,  in 
the  nature  of  a  life  estate,  while  plaintiff  owns  the 
ultimate  fee.  That,  therefore,  they  should  be  en- 
joined from  committing  waste  such  as  the  removal  of 
growing  timber.  The  answer  is  obvious.  There  is  no 
calculable  limit  to  the  time  which  the  tribe  may  exist 
and  live  upon  these  lands.  The  mode  and  extent  of 
their  enjoyment  of  them  is  not  restrained  by  any 
limitation  except  the  judgment  and  discretion  of  that 
department  of  the  Government  to  which  Indian 
affahs  have  been  committed  and  the  acts  of  Congress 
directing  that  department  in  the  premises. 

III. 

Plaintiff  has  not  set  up  any  contract,  covenant,  or  warranty- 
entitling  it  to  maintain  this  suit  as  to  the  sections  which 
it  has  heretofore  disposed  of. 

The  plaintiff  has  not  shown  any  right  to  maintain 
this  suit  so  far  as  the  conveyed  sections  are  concerned. 
One  who  has  sold  and  conveyed  all  his  title  and  inter- 
est in  the  land  in  controversy  can  not  maintain  the 
action  unless,  perhaps,  he  has  warranted  the  title, 
in  which  case  it  has  been  held  that  he  has  sufficient 
interest  to  do  so,  though  this  also  has  been  denied. 

17  Encyc.  PL  &  Pr.,  302. 

32  Cyc,  1332. 
As  pointed  out,  the  State  has  not  disclosed  by  what 
form  of  conveyance  it  has  parted  with  its  alleged  title 
to  the  sections  16  it  has  assumed  to  convey.     Para- 
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graph  XXIV  of  the  bill,  it  is  true,  undertakes  to  say 
that  the  State  is  legally  and  in  duty  bound  to  defend 
and  protect  purchasers  and  would  be  liable  to  them  for 
damages  for  failure  of  title,  but  this  is  so  patently  a 
mere  conclusion  as  to  render  discussion  unnecessary. 

IV. 

In  conclusion,  we  concede  that  the  fourth  ground 
of  motion  to  dismiss  is  not  technically  correct.  Un- 
der Minnesota  v.  Hitchcock  and  Wisconsin  v.  Hitch- 
cock, supra,  a  justiciable  controversy  is  presented  of 
which  by  reason  of  the  parties  and  the  statutory  con- 
sent of  the  United  States  this  court  has  jurisdiction, 
but  we  think  what  was  said  in  the  last  above  cited 
case  equally  true  here:  "The  State  is  not  entitled 
to  the  relief  asked  nor  to  any  order  that  would  inter- 
fere at  this  time  with  the  administration  by  the 
Interior  Department  of  the  lands  in  question  for  the 
benefit  of  the  Indians  for  whom  the  *  *  *  reser- 
vations were  established." 

We  are,  therefore,  persuaded  that  the  bill  ought  to 
be  dismissed,  and  earnestly  ask  that  it  be  so  ordered. 
Respectfully, 

Preston  C.  West, 

Assistant  Attorney  General, 

C.  Edward  Wright, 
Assistant  Attorney, 

Attorneys  for  Defendant. 
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